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EDITORS’ PREFACE

We are delighted to introduce this, the fourth edition of 7he Government Procurement Review,
which incorporates contributions from six continents and 23 countries (excluding the EU
chapter).

Once again, the focus in terms of developments is on the EU, with the implementation
of the three Directives adopted in 2014 now in full swing. At the time of writing, the
mainstream ‘classic’ Directive has been implemented, or partially implemented, in 12 Member
States, namely Austria, Bulgaria, Denmark, France, Germany, Hungary, Italy, Lithuania, the
Netherlands, Portugal, Slovakia, Slovenia and the United Kingdom. Implementation of the
Concessions and Utilities Directives is proceeding almost as quickly. Based on past experience,
a considerable period of adjustment lies ahead of contracting authorities in assimilating all
the changes and making full use of new procedures and freedoms.

Full e-procurement, mandatory from 18 April 2018, will also represent a challenge
to smaller authorities.

In the UK, all the talk is of ‘Brexit’, the possibility that the UK may vote to leave the
EU in the referendum planned for 23 June 2016. What exactly a ‘leave’ vote would mean for
procurement law in the UK, as for the law in so many other diverse fields, is not known, but a
period of several years of uncertainty is likely to follow a ‘leave’ vote. Of course, UK exporters
will in any event have to stay abreast of the procurement rules if they wish to bid for public
sector or utilities contracts elsewhere in Europe.

In Scotland, the Scottish government is responsible for the legislative framework
for procurement. It has used the opportunity presented by the new EU Directives and the
Procurement Reform (Scotland) Act 2014 to apply consistent rules to public contracts above
and below the EU threshold contract values. The Act, which for the most part comes into
effect during 2016, extends to lower value threshold contracts, general duties and specific
measures for contracting authorities aimed at promoting good, transparent and consistent
procurement practices. Regulations implementing the three EU Directives came into force
in Scotland on 18 April.
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Editors’ Preface

Outside the EU, revision of national laws regulating government procurement also
continues apace, with recurring themes in the trend towards mandatory e-procurement,
encouragement of participation by small to medium-sized enterprises and measures to
combat corruption.

International trade negotiations continue to have an importantimpact on procurement.
It is estimated that the revised WTO Government Procurement Agreement that came into
force in 2014 added US$80 to US$100 billion of business opportunities through further
opening of procurement markets.! There is also a growing trend for government procurement
provisions in regional trade agreements. Up until 2000, only 19 per cent of all regional trade
agreements announced to the WTO had stand-alone provisions on procurement, but since
then that figure has increased to 54 per cent.” The Comprehensive Economic and Trade
Agreement between Canada and the EU, and the Trans-Pacific Partnership among 12 Pacific
Rim countries (including Australia, Canada, Chile, Mexico and the US), both of which
await ratification, include commitments on opening up access to procurement markets.
Procurement is also a key area in the current negotiations between the US and the EU on a
Transatlantic Trade and Investment Partnership.

When reading chapters regarding European Union Member Sates, it is worth
remembering that the underlying rules are set out at EU level. Readers may find it helpful to
refer to both the European Union chapter and the relevant national chapter to gain a fuller
understanding of the relevant issues. As far as possible, the authors have sought to avoid
duplication between the EU chapter and national chapters.

Finally, we wish to take this opportunity to acknowledge the tremendous efforts of
the many contributors to this edition as well as the tireless work of the publishers in ensuring
a quality product is brought to your bookshelves in a timely fashion. We hope you will agree
that this edition is better than previous editions, and we trust you will find it to be a valued
resource.

Jonathan Davey and Amy Gatenby
Addleshaw Goddard LLP

London

May 2016

1 The European Parliament Directorate General for Internal Policies, “T'TIP: Opportunities
and Challenges in the Area of Public Procurement’, IP/A/IMCO/2014-14; PE 542.226,
June 2015, p. 12: www.europarl.europa.eu/RegData/etudes/IDAN/2015/542226/IPOL_
IDA(2015)542226_EN.pdf.

2 Lucian Cernat and Zornitsa Kutlina-Dimitrova, Chief Economist Note, ‘International Public
Procurement: From Scant Facts to Hard Data’, Issue 1, April 2015, Figure 1: http://trade.
ec.europa.cu/doclib/docs/2015/april/tradoc_153347.pdf.
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Chapter 19

ROMANIA

Oana Gavrili and Mariana Sturza'

I INTRODUCTION

Public procurement contracts are essentially regulated by Government Emergency Ordinance
No. 34/2006 on the award of public procurement contracts, public works concession
contracts and service concession contracts (GEO No. 34/2006). Specific sector regulation
and clarifications of GEO No. 34/2006 can be found in the secondary and tertiary legislation,
consisting of government decisions and National Agency for Public Procurement (ANAP)
(former National Authority for the Regulation and Monitoring of Public Procurement)
orders. GEO No. 34/2006 transposes the EU legislation on public procurement? and creates
the legal framework to secure compliance with the principles of contract awarding in public
procurement: non-discrimination, equal treatment, mutual recognition, transparency,
proportionality, optimum use of funds and undertaking of liability.

1 Oana Gavrild is a managing associate and Mariana Sturza is a senior associate at Tuca Zbarcea
& Asociatii.
2 Directive No. 2004/18/EC on the coordination of procedures for the award of public works

contracts, public supply contracts and public service contracts; Directive No. 2004/17/EC
coordinating the procurement procedures of entities operating in the water, energy, transport
and postal services sectors, except for Article 41(3), Article 49(3) to (5) and Article 53, which
are transposed by government decision; Directive No. 1989/665/EEC on the coordination
of laws, regulations and administrative provisions relating to the application of review
procedures to the award of public supply and public works contracts; and Directive No.
1992/13/EEC on the coordination of laws, regulations and administrative provisions relating
to the application of Community rules on the procurement procedures of entities operating
in the water, energy, transport and telecommunications sectors, except for Articles 9 to 11,

which are transposed by government decision.
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Romania

II YEAR IN REVIEW

A reform of the public procurement sector is currently in progress in Romania, implying both
legislative and administrative changes.

As concerns the legislative framework, the main piece of legislation, GEO No.
34/2006, shall be replaced by four enactments concerning classical public procurement,
utilities, concessions and remedies, further to the adoption of the new EU Public Procurement
Directives.® The new legislative framework is expected to enter into force relatively soon.

III SCOPE OF PROCUREMENT REGULATION

To secure adherence to the principles underlying the awarding of public procurement
contracts, a set of specific contract awarding rules and procedures has been devised. The scope
of these rules and procedures is defined by reference to the entities that are obliged to apply
them, and to the type of contracts entered into by them and the undertakings concerned.

i Regulated authorities

The contracting authorities in charge of the enforcement of GEO No. 34/2006 are the
central, regional and local state authorities and the authorities controlled by them, joint
ventures between such entities, suppliers of public utilities (i.e., water, energy, transport and
postal services — separately regulated) and any legal subject that is active in one or more utility
supply branches under a special or exclusive right granted by a competent authority.

ii Regulated contracts

Public procurement contracts may include works contracts, supply contracts or service
contracts. The defence sector has special procurement regulations. A few particular rules are
provided in GEO No. 34/2006 for services of general interest (water, energy, transport, postal
services). Generally, separate regulation is for reasons of national security.

Although as a rule the above-mentioned contracting authorities procure products,
services and works only through a competitive procedure, direct procurement of no more
than €30,000 for services and supply contracts and €100,000 for works contracts is allowed.
GEO No. 34/2006 expressly stipulates a few other contracts that fall outside its scope for
criteria other than value.

3 Directive 2014/23/EU on the award of concession contracts, Directive 2014/24/EU on
public procurement and repealing Directive 2004/18/EC, and Directive 2014/25/EU
on procurement by entities operating in the water, energy, transport and postal services
sectors and repealing Directive 2004/17/EC. The new national legal framework shall
implement separately Directive 89/665/EEC on the coordination of the laws, regulations
and administrative provisions relating to the application of review procedures to the award of
public supply and public works contracts.

4 The following are excluded from the scope of GEO No. 34/20006:
a A service contract on the purchase or lease of immoveable assets; the purchase,

development or production of programmes for broadcasting purposes; the provision

of arbitration and conciliation services; the provision of financial services in relation
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Once the contract is awarded through one of the competitive procedures regulated
by GEO No. 34/2006, the question of amending the ongoing contract and the conditions
under which such an amendment is allowed without triggering a new awarding procedure
may also be raised. There is a very thin line between the legal amending of such contracts and
the obligation to organise a new award procedure. In this respect, the previous EC directives
on public procurement and the current domestic laws do not contain any express provisions
on when the amendment of a public procurement contract is, in fact, a new contract that
should be awarded under a public competitive procedure.

In practice, it follows that the amendments create a new contract, and a new contract
awarding procedure must be organised in the following cases:

a the amendment marks a substantial departure from the initial contract and proves
that the parties intend to renegotiate the essential terms of the contract (the said
amendment changes the economic balance of the contract in favour of the contractor);

b the amendment would have also allowed the participation of other tenderers or the
selection of another tender in the already organised procedure; or

c the amendment considerably extends the scope of the contract, including services that
were not covered by the initial contract.

On the other hand, contracting authorities are expressly allowed to increase the price of a
works or services contract by up to 20 per cent of the initial value by organising a negotiation
procedure without the prior publication of a tender notice when certain conditions provided
under the GEO No. 34/2006 are met. Such a procedure is completed by the execution of an
addendum to the initial contract. The price may thereby be increased in the event that, due
to unforeseeable circumstances, the procurement of supplementary or additional works or
services becomes necessary for the fulfilment of the contract, and if the following conditions

are met:

a the contract is awarded to the initial contractor;

b the additional works or services are related to the initial contract or are necessary for
the fulfilment thereof; and

c the maximum aggregate value of additional works or services does not exceed 20 per
cent.

Subcontractors may be replaced after execution of the contract (in fact, this is a frequent
practice) if the contracting authority agrees and if the initial technical and financial tenders
are not varied.

to the issuance, purchase, sale or transfer of securities or other financial instruments;
employment; and the provision of research-development services fully paid for by the
contracting authority.

b A contract awarded further to an international agreement entered into, in accordance
with the provisions of the treaty, with one or several non-Member States, and referring to
the supply of products or the performance of works for the implementation or operation
of a project jointly with the signatory states, if the respective agreement provides for a
specific procedure for the awarding of such a contract; or the application of a procedure
that is specific for international entities and institutions or is provided by EC laws.

However, the European Commission must be notified of such contracts via ANAP.
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To conclude, a public procurement contract can be amended without the organisation
of a new procedure for competitive awarding only if the amendment is insignificant. However,
such a decision must be thoroughly reviewed in advance from the perspective of domestic
and European laws on public procurement to reach a balance between the need to efficiently
continue with the execution of the contract and the obligation to ensure free competition and
equal treatment for all current and potential successful tenderers.

IV SPECIAL CONTRACTUAL FORMS

The procedures to be followed for the awarding of public procurement contracts differ by
reference to value thresholds, the scope and particularities of the contract and the special
conditions to be met by the undertaking that will be awarded the contract.

The special methods for the awarding of public procurement contracts are applicable
when a framework agreement is executed; when the authority obtains, on its behalf, products
or services meant for another contracting authority; and when the dynamic purchasing
system or the electronic auction is applied.

i Framework agreements and central purchasing

A framework agreement is a written arrangement between one or several contracting
authorities and one or several undertakings establishing the essential elements and conditions
to govern public procurement contracts that will be awarded in a given period, in particular
the contract price and, as the case may be, the quantities. As a rule, the framework agreement
is concluded further to an open or restricted tender.’ The maximum term of a framework
agreement is four years.® At least three undertakings must execute the framework agreement
when the latter is concluded with more than one undertaking.

To avoid the abusive or inappropriate use of framework agreements by the contracting
authority, the latter must observe the following rules:

a not to award subsequent contracts on performances other than those provided in the
framework agreement, or subsequent contracts of a different type or nature;

b not to award subsequent contracts for and on behalf of another contracting authority
that is not a party to the respective framework agreement, unless this other contracting
authority is a central purchasing body; the latter (whose activity must be approved in
advance by government decision) may acquire on its behalf products or services for
another contracting authority;

c to provide for minimum qualifying conditions referring at most to the estimated
value of the largest subsequent contract that is expected to be awarded during the
term of the framework agreement;

d the documentation for the awarding of a framework agreement must contain specific
information (e.g., the option to award subsequent contracts with or without resuming
the contest, the award criteria and evaluation factors to be applied in awarding

5 However, as an exception, another awarding procedure could also be held.
6 In exceptional cases, for reasons related to the nature and specifics of the contracts to be

concluded, a longer term may apply.
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subsequent contracts, and the estimated minimum and maximum quantities that
could be requested throughout the term of the framework agreement and under one
subsequent contract); and

e if the framework agreement is entered into with several undertakings and the
subsequent contracts are to be awarded by resuming the contest, the contracting
authority, whenever it decides to obtain the products, services or works under such an
agreement, must concurrently send to all the signatory undertakings an invitation to
re-tender. In the re-tendering process, undertakings are only entitled to improve the
elements or conditions for which the contest was resumed.

Besides the framework agreement, GEO No. 34/2006 regulates two other special award

methods: the dynamic purchasing system and the electronic auction.

The dynamic purchasing system is a fully electronic time-limited process that is open,
throughout its entire term, to any undertaking that meets the qualification and selection
criteria, and that has submitted a non-binding tender in accordance with the tender book
requirements. The contracting authority is obliged to comply with open tender rules at all
stages of the dynamic purchasing system. It is entitled to use a dynamic purchasing system
only for the purchase of consumable goods with features generally available on the market
that meet its needs.

The contracting authority must allow any undertaking concerned to submit a
non-binding tender. After the receipt of this tender, the contracting authority is obliged
to verify whether the tenderer meets the qualification criteria and whether its technical
proposal complies with the tender book requirements. The tenderer is entitled to improve its
non-binding tender at any time, provided that the technical proposal still complies with the
tender book requirements.

Electronic auction may be used in the following cases:

a as the final stage of an open tender, restricted tender, negotiation with prior publication
of a tender notice or a call for tender, and only if the technical specifications were
accurately defined in the tender books;

b in resuming the contest among undertakings that signed a framework agreement; and

¢ when submitting binding tenders for the awarding of a public procurement contract
under a dynamic purchasing system.

Intellectual services and works contracts cannot be awarded by electronic auction.

Under such a procedure, it is mandatory to indicate the elements of the tender for
which it will be resumed and the possible value caps up to which the respective elements
may be improved. At each round of the electronic auction, the contracting authority must
immediately inform all tenderers of at least the minimum data that they need to determine
their rank at any time.

ii Joint ventures

Public-public partnership, defined by domestic law as of December 2011, means the common
development of a project by two or more domestic or international public entities. Domestic
laws do not provide any detailed regulations on how public-public partnerships operate, but
limit themselves to stipulating that public procurement rules apply in this case.
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Public-private partnerships are regulated separately under Law No. 178/2010, which
Law has not yet been applied in practice. Considering such, the Law shall be further repealed
by a new law on concessions.

\'% THE BIDDING PROCESS

i Notice

To ensure the necessary transparency in the awarding of public procurement contracts,
mandatory rules were established for the publication of the notice of intention, tender notice,
invitation to tender and award notice. The electronic system of public procurement, which is
used for the development of contract awarding procedures by electronic means, as well as for
the registration of certain types of procedures, is called SEAP. The contracting authority must
observe SEAP publication procedures, which differ by reference to the type and estimated
value of the contract to be awarded.

ii Procedures

Depending on the specifics of the contract to be awarded, the awarding procedure may

consist of:’

a an open tender, where any undertaking concerned is entitled to bid;

b a restricted tender, where any undertaking is entitled to take part, but only shortlisted
candidates are entitled to bid;

c a competitive dialogue, where any undertaking is entitled to take part and by which
the contracting authority has a dialogue with the shortlisted candidates to identify one
or several solutions that may cater to its needs; based on such solutions, shortlisted
candidates are to provide their final tender;®

d anegotiation, whereby the contracting authority consults with the shortlisted candidates
and negotiates contractual clauses, including the price, with one or more of them;

e a call for tender, a simplified procedure by which the contracting authority requests
tenders from several undertakings when the values of the contract to be awarded are
below the regulated thresholds; and

f a solution contest, a special procedure whereby a plan or a project is acquired,
in particular in the area of land development, town planning and landscaping,
architecture or data processing, by competitive selection of such a plan or project by
a jury, with or without prizes.

iii Amending bids

Once the tenders have been submitted in accordance with the tender documentation, the
checking process will begin. It is worth mentioning that, after the deadline for submission,
the financial and technical proposal can no longer be amended or supplemented, otherwise
the tender will be rejected as non-compliant.

7 A direct awarding of a public procurement contract is only possible if the value of the public
procurement contract to be awarded is lower than certain thresholds regulated under GEO
No. 34/2006.

8 ‘This type of procedure is used for the awarding of significantly complex contracts.
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The only accepted amendments to the tender are those that may be classified as
corrections of clerical, arithmetical errors or minor technical deviations.

VI ELIGIBILITY

i Qualification to bid

A preliminary stage that the contracting authority must complete before the actual evaluation
of each tender is to verify whether qualification criteria have been met. Depending on the
nature of infringements of legal provisions and the tender documentation, tenders may be
rejected as being unacceptable, non-compliant, or both.

Tenders meeting at least one of the following criteria are deemed to be unacceptable:

a they were submitted after the submission deadline or to another address than that
provided in the tender notice;

b they are not accompanied by a bid bond in an amount, form and with the validity
provided in the tender documentation;

¢ they were submitted by a tenderer that does not meet one or more of the qualification
requirements provided in the tender documentation, or that did not submit relevant
documents in this respect;

d they do not comply with the mandatory regulations on specific labour and labour
protection conditions;

e the price, excluding VAT, in the financial proposal exceeds the estimated value and no
additional funds can be made available, or, irrespective, there is a deviation of more
than 10 per cent from the initial value and this would circumvent legal provisions
providing for particular value thresholds;

f it is found that the tender specifies an abnormally low price, so the contract cannot be
fulfilled in the quantity and at the quality standards stipulated in the tender book;

g the tender is a variant of the tender specifications that is not allowed under the tender
documentation; or

h on conflict of interest grounds.

Tenders meeting at least one of the following criteria are deemed to be non-compliant:

a they do not appropriately comply with the tender book requirements;

b they contain proposals for the amendment of contractual clauses that are obviously
disadvantageous to the authority, and the tenderer, although notified thereof, does
not agree to waive such clauses;

¢ the financial proposals stipulate prices that do not result from a free competition
process and are unreasonable; or

d within a procedure for the award in stages, the tender does not draw any distinction
between the stages, which renders the application of an awarding criterion for each
stage impossible.

If the irregularities fall under one of the above two categories, the tender shall be rejected
without any evaluation (by reference to the award criterion provided in the documentation).

ii Conflicts of interest

To avoid suspicion of a conflict of interests in the evaluation procedure, individuals or legal
entities directly participating in the candidacy, tender checking or evaluation process cannot
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take part in the procedure as a candidate, tenderer, associated tenderer or subcontractor.
On the other hand, any person who contributed to the drafting of the documentation can
participate in such procedures, but only if his or her involvement in the drafting of the tender
documentation is not likely to distort competition.
The following individuals cannot participate in the checking or evaluation process:
a individuals holding shares or interests in the subscribed share capital of one of the
bidders or candidates, or subcontractors, or members of the board of directors,
managing or supervisory board of one of the tenderers or candidates or subcontractors;

b spouses, in-laws or relatives up to and including the fourth degree of members of
the board of directors, managing or supervisory board of one of the tenderers or
candidates;

c individuals found to have an interest that makes them biased in the checking or

evaluation of candidacies or tenders; or

d employees of the contracting authority who, acting in accordance with their duties,
are in any conflict of interest, as regulated by the special law ensuring transparency in
the conduct of public dignitaries and public servants, and in the business environment
to prevent and punish corruption, as further amended and supplemented.

A tenderer, candidate or associated tenderer or third-party supporter whose members of the
board of directors, managing or supervisory board or shareholders are spouses, in-laws or
relatives up to and including the fourth degree of decision-making executives of the contracting
authority or have commercial relationships with such executives, cannot participate in the
contract awarding procedure. To avoid such cases, the contracting authority must stipulate in
the data sheet, invitation to tender or tender notice the name of the contracting authority’s
decision-making executives.

iii Foreign suppliers

Domestic laws do not ban the participation of foreign tenderers. On the contrary, contracting
authorities are obliged to abide by the fundamental principles governing public procurement,
such as equal treatment and non-discrimination. Moreover, special laws define the concept
of ‘undertaking’ (i.e., the person submitting a tender in a public procurement procedure)
without drawing any distinction between Romanian or foreign undertakings. Therefore,
foreign undertakings are not obliged to establish any subsidiary or branch in Romania to
participate in a contract awarding procedure, as such an obligation would be considered
restrictive. However, if the foreign tenderer is declared successful, it must register in Romania
for tax purposes (including by a tax representative). This registration is purely for tax reasons
and does not stem from the applicable special provisions on public procurement.

VII AWARD

i Evaluating tenders

All the minimum qualification requirements, the documents to be provided by undertakings
in proving compliance with the qualification and selection criteria, the award criterion, the
tender evaluation factors and their proportional weights, as well as the calculation algorithm
or the actual methodology used to score the advantages resulting from the technical and
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financial proposals provided by tenderers, must be included in the tender documentation.
Any amendment or addition to the evaluation factors shall lead to the cancellation of the
awarding procedure.

The awarding criterion indicated in the tender documentation may not be changed
throughout the duration of the procedure; it may consist of either the most economically
advantageous option or the lowest price only.

ii National interest and public policy considerations

The contracting authority must make sure that any undertaking can obtain the tender
documentation. Technical specifications contained in the documentation (requirements,
prescriptions, and technical characteristics that allow each product, service or work to be
objectively described in compliance with the requirements of the contracting authority) shall
be defined in a manner to meet, whenever possible, the requirements and standards of any
user, including people with disabilities. Technical specifications shall afford equal access to
tenderers and not result in the creation of unreasonable obstacles to the opening up of public
procurement to competition.

The contracting authority must define technical specifications either by reference
to national standards transposing European standards, European technical approvals,
international standards or other technical reference systems established by the European
standardisation bodies, or by specifying the requested performances or operational
requirements. No tender may be rejected if the tenderer proves, by whatever appropriate
means, that its technical proposal meets in an equivalent manner the requirements of the
contracting authority. To prove compliance with the requested technical specifications, the
contracting authority must accept certificates issued by bodies acknowledged in any Member
State.

Performances and functional requirements may also include environmental
characteristics. In this case, the contracting authority has the right to use, in full or in part,
specifications defined by ‘eco-labels’ (European, national or multinational). The contracting
authority may not consider a technical proposal non-compliant merely because the tendered
products or services do not bear the eco-label required, if the tenderer proves, by whatever
appropriate means, that the tendered products or services are compliant with the requested
technical specifications.

The tender book may not set out technical specifications referring to a specific make,
source, production, or a particular process, or to a brand name or trademark, a patent or
a production licence with the effect of favouring or disqualifying certain undertakings or
products. Tender documentation may set out special requirements for the fulfilment of
the contract, seeking to obtain social effects or environmental protection and to promote
sustainable development.

VIII INFORMATION FLOW

In principle, access to the information available in a contract awarding procedure is open to
all undertakings, except where special regulations provide for the confidentiality of certain
documents or the stage of the procedure does not yet allow the disclosure of particular
data. Domestic enactments regulating access to information are consistent with the general
principles applicable in this sector. For instance, tenderers are granted access to the entire
tender documentation, to the answers given by the contracting authority to clarification
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requests made by another tenderer and to the public procurement file. The contracting
authority must report decisions on the outcome of the procedure to the undertakings
concerned; the information must be communicated in writing, no later than three business
days from the making of the decision. The reasons for rejecting a tender shall be provided to
relevant tenderers.

Tenderers are also entitled to attend the meeting at which the contracting authority’s
evaluation commission opens the tenders. The opening meeting shall be documented by a
set of minutes recording the formal issues ascertained upon opening the tenders, the main
elements of each tender and the list of documents submitted by each undertaking. A copy
of the minutes shall be delivered to all the undertakings, regardless of whether they attended
the meeting.

Contracting authorities must secure the protection of any information that the
undertaking classifies as confidential, insofar as the disclosure of such information would
objectively damage the legitimate interests of the undertaking (especially with regard to
commercial secrecy and intellectual property).

IX  CHALLENGING AWARDS

Decisions made in an awarding procedure (or the tender documentation) may be challenged
through a special procedure.

i Procedures

The challenging procedure has two stages: an administrative-jurisdictional stage, when the
individual damaged by an act of the contracting authority approaches the National Council
for Solving Complaints (NCSC), and a litigious stage, when the aggrieved party appeals to
a court of law.

The terms within which such a challenge must be filed vary based on the value of the
contract to be awarded, and the window to do so may last for five or 10 days from the service
of the instrument considered to have caused damage.

The challenge does not automatically suspend the contract award procedure; however,
a suspension may be ordered by the NCSC through a separate motion. Whether it is
suspended or not, the procurement contract may not be executed before the NCSC rules on
the matter.

The NCSC’s decision is binding on the parties; it may be challenged by a complaint
before the competent court of law within 10 days. The court judgment is final.

ii Grounds for challenge

The challenge may claim either that an instrument of the contracting authority is illegal or
that an instrument was not fulfilled within the legal term.

iii Remedies

The NCSC carries out a legality check of the instruments issued by the contracting authority
and may, as the case may be, cancel the challenged instrument, order the contracting authority
to issue an instrument or order remedies. The NCSC’s decision is binding to the contracting
authority and a complaint by any party does not suspend its enforcement. The NCSC may

235



Romania

not re-evaluate the submitted tenders, but it may order a reassessment by the evaluation
commission formed within the contracting authority. Matters decided by the NCSC are
binding on the contracting authority during revaluation.

The court of law may award indemnifications for damages incurred during a contract
awarding procedure. Indemnifications shall be filed for in a separate action and may be
awarded only after the prior cancellation of the document considered to be damaging.

If indemnifications are sought for participating in the contract awarding procedure,
the individual who has suffered damage needs to prove the breach of the special legal
provisions on public procurement, and that he or she would have had a real chance of being
awarded the contract.

X OUTLOOK

The procurement legislation is currently undergoing significant changes, with some pieces
of legislation being replaced entirely, in the context of the transposition into the national
framework of the new EU Public Procurement Directives.

The deadline set forth in the new Directives for the transposition of the new public
procurement rules into national law is April 2016.
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