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Over the past few years prior to

Romania 's access ion to the EU, the
legal environme nt regarding
employment experienced substan­
tial changes. Efforts were made to
finalize the transition from the legal
framew ork inherited from the com­
muni st regime to a modern system
matchin g the rules and principles
applicable in EU member states ,
including employees' rights in the
event ofa transfe r of undertakin g.

LEGAL BACKGROUND
Prior to and as part of the condi­

tions for EU accession many rele­
va nt Euro pean enac tme nts we re
implemented in Romania, including
the Co unci l Directive no.
2001/23 /EC on the approx imation
of the laws of the member states
re lat ing to the safeguarding of
employees' rights in the event of
transfers of undertaki ngs, business­
es, or parts of undertakin gs or busi­
nesses ("Directive 2001/23 /EC").

Directive 200 1/23/EC was trans­
posed into the Romanian legislation
by Law no. 67/2006 on the protec­
tion of empl oyees' rights in the
event of a transfer of business, unit
or parts thereo f ("L aw no .
6712006" ). Law no 6712006 came
into force on Romania 's EU acces ­
sion date, Janua ry 1, 2007.

Several legal provisions
address ing the protection of
employees' rights in the event of
transfers of und ertakings existed
even before Romania 's access ion to
the EU. For example, Government
Ordinance no. 48/199 7, repealed by
Law no. 67/2006, provided for cer­
tain socia l protection measures for
employees when the ownersh ip
rights ove r the shares of the compa­
ny were transferred. However, as
d iscussed below, there is some
doubt about the qualification of a
transfer of shares as a transfer of
undertaking.

The Labor Code also provides
protection when a "transfer of a
company, unit or parts thereof (.. .)
to another employer, under the law"
occurs.

Currently the Romanian legal

framework regulating the protection
of employees' rights in the event of
a transfer of business , unit, or part
thereo f is comprised by the Labor
Code and Law no. 67/2006 , which
transp oses the provisions of
Directive 200 1l23/EC.

THE CONCEPT OF TRANSFER OF
UNDERTAKING

According to Law no. 67/2006,
a transfer of undertaking occurs if
ownership over a business or part of
a business is transferred from the
transferor company to the transferee
company with the objective of keep­
ing such undertakin g in operation
after the transfer. The Labor Code
also refers to a transfer between
companies of assets and activit ies,
and of employees who carry out
work related to such ass ets and
activit ies.

Given this, Law no.67/2006 and
the Labor Code may be understood
as referring exclusively to the trans­
fer of asse ts, of corresponding activ­
ities, and of employees who do work
related such assets and activities.

Notwithstanding this definiti on
under Romanian law, pursuant to
the Article I of the Directi ve
2001/23 /EC, a transfer ofundertak­
ing or business represents a transfer
of an economic entity which retains
its identity, meanin g an organised
gro uping of resources which has the
objective of pursuing an economic
activity, whether the activity is cen­
tral or ancillary.

The European Court of Justice
(the "Court") has stated in several
judgments (see, eg, Nurten Giiney­
Gorres (C-232/04) and Gul Demir
(C-233/04 ) v Securicor Aviation
(Ge rmany) Ltd and Kotter Aviation
Sec ur ity GmbH & Co . KG, 15
December 2005) that :

"t he aim of Directive
200 1/23/EC is to ensure continuity
of emplo yment relationships within
an economi c entity, irrespecti ve of
any change of ownership. The deci­
sive criterion for establishing the
existence of a tran sfer within the
meanin g of the Directi ve
200 J123/EC is, therefore, whether
the entity in question retains its
identity, as indicated inter alia by
the fact that its operat ion is actually
co nt inued or res umed. (.. .) The
term ' entity' thus refers to an organ­
ised grouping of persons and assets

facilitating the exercise of an eco­
nomic activity which pursues a spe­
cific objective."

Therefor e, according to the
European case law, in order to deter­
mine whether the condit ions for the
transfer of an organised economic
entity are met, it is necessary to con­
sider all the facts in question. This
includes in particular the type of
undertaking or business concerned,
whether its tangible asse ts (build­
ings an d movable propert y) are
transferred, the value of its intangi­
ble asse ts at the time of the transfer,
whether the majority of its employ­
ees are taken over by the new
employer, whether its customers are
transferred, and the degree of simi­
lar ity between the activities carried
on before and after the tran sfer.

Mor eover, the Co urt stated
that Article I of the Di rective
2001l23 /EC must be interpreted as
meaning that , in examining whether
there is a transfer of an undertaking
or business within the meanin g of
that article, the transfer of assets is
not the essentia l criterion.

Based on the Court's judgments
and the provisions of Article I of the
Directi ve 200 1/23 /EC , other
European member states (eg, the
United Kingdom, by "The transfer
of und ertaki ngs [Protect ion of
Employ ment] " Regulation 200 6)
included within thei r national legis­
lation that the provisions regardin g
the safeguard ing of employees'
right s in the event of transfer s of
undertakings shall apply also to sit­
uations regardin g a "service provi­
sion change." A "service provision
change" is where some activities
cease to be carried out by a compa­
ny on its own behalf and are carried
out instead by another company on
the first one's behal f, based on a
contract.

In the eve nt of a conflict
between the local and the European
law, the European legislation pre­
vails. Moreover, the Court's inter­
pretation of the European enact ­
ments is deemed mand atory.

Further, Law no. 67/2006, in
compliance with the European
enactments, regulates the tran sferor
and the transferee as legal entities
that acquire the status of employer
of the employees of the undertakin g
subject to the transfer. From this
perspective, one could construe that
the ass ignor and the ass ignee of

shares of an undertaking do not
qualify as trans feror and transferee
in the sense of Law no. 67/2006
and, therefore, that a share transfer
does not entail a transfer of under­
taking. This is because in the event
of a share transfer, there is a change
of control over the emplo yer but the
employer remains the same legal
entity.

On the other hand , accordin g to
our knowledge of the Europea n
practice, while the argument has
been raised in various cases that a
share transfer does not entail a
transfer of undertakin g in the sense
of Directive 2001 /23/EC, the courts
have not yet reached a unitary prac­
tice on the matter.

The courts arc reluctant to hold
that a tran sfer of undertaking - and ,
conse quently, the provision s for
protection of empl oyees - occurs in
transactions involving only tran s­
fers of shares.

IMPLEMENTATION: STEPS PRI­
OR TO THE TRANSFER OF UN­
DERTAKING

Pursuant to the provisions of the
Labor Code, the transferor employ­
er will be under the obligat ion to
inform and con sult the trade unions
as rega rds the legal, econom ic, and
socia l consequences to the employ­
ees resulting from the transfer. This
obligat ion to inform the trade
unions is stated under genera l terms,
no spec ific proc edure being provid­
ed by the Labor Code (for as long as
no collective dismissal is impl e­
mented.)

Unlike the Labor Code, Law no.
67/2006 comprises detailed regula­
tions with respect to the term and
content of the notice to be sent to
the trade unions. Article II of Law
no. 67/2006 provides that " in case
the tran sferor or the tran sferee
envisages measures on its ow n
employees it will consult the
employees' repre sentatives with a
view to reaching an agreement at
least 30 days prior to the transfer
date."

Article 12 of Law no. 67/2006
establishes an additi onal obligation
of "the transferor and the transferee
to inform in writing the representa­
tive of its own employees," at least
30 days prior to the tran sfer, with
respect to (i) the (proposed) transfer
date; (ii) the reasons for transfer;
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dilution as it is hardly conceivable
that Prigat ads are indeed
susceptible of reducing tho se
famous marks' capacity to identify
their goods.

THE ROMANIAN ApPROACH
In Romania, the approach would

be to file an action aga inst trade­
mark infringement (i.e. counterfeit­
ing) under law no. 84/19 98
(Trademark Law).

An action against unfair compe­
tition would not be possible in this
spec ific case due to the fact that
Prigat, a soft drinks producer, is not
competing with either Puma or
Lacoste.

In Romania the concept of dilu­
tion is practically nonexistent and
the harmed trademark owner is lim­
ited exclu sivel y to trademark
infringement actions.

However, the trad emark
infringement concept in Romania
embodies both scenarios when:

• the alleged infringer uses an
identical /similar mark for identi­
cal/similar products, thus creating
confu sion among consumers as to
the source or sponsorship of the
product s, and

• there is use in the course of trade
(without the owner 's consent) of
any sign which is identical with
or similar to a mark in relation to
goods or serv ices, which arc not
similar to those for which the
mark is registered, where the lat­
ter has a reputation in Romania
and where use of that sign with­
out due cause could take advan­
tage of the distinctive character or
reputation of the mark , or where
such use would cause prejudice to
the owner of the mark .

The legal steps against trade­
mark infringement are essentially
the same as for dilution: the owner
of a famous trademark may seek
redress in court by filing an action
against counterfeiting, asking the
court to preclude any future use.
The owner may also obtain a tem­
porary injunction until a final deci­
sion is reached by the court, and it
may obtain damages for any injury
suffered as a result of the wrongful
"diluting" act.

What differs substantially is the
kind of action triggering different
requirements for a successful case.
The action against counterfeiting is
mostly a civil action for tort (under
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the Trademark Law, the acts of
trademark counterfeit may also trig­
ge r criminal liability), which is
admi ssible only if the followin g
conditions arc met: (i) an illegal act,
(ii) an injury, (iii) a link between the
illegal act and the injury.

The illegal act in this case would
obviously be the commercial use of
a sign similar to a famous mark
without the owner's consent for the
purpose of taking advantage of the
distinctivene ss and reputation of
that mark, causing an injury to the
economic value of the trademarks in
the marketplace.

The burden of proof with respect
to the legitimate use of the trade­
mark is on the alleged infringer. The
injury may be either a reduction in
sales or a harm resulting from the
trademark 's reputation being affect­
cd.

In Romania, the court would
nonmally not require for establish­
ing an actionable dilution that the
use of a junior mark necessarily
reduces the capacity of a previous
famous trademark to identify the
goods of its owner.

As the Trademark Law provides,
a potential undue advantage result­
ing from the use of a famous and
distincti ve trademark would typical­
ly meet the requirements for the
abo ve purpose, regardl ess of
whether the power of the famous
trademark to identify its products is
actu ally dimini shed. Moreover,
there is no explicit parody exemp­
tion in Romania and, although free­
dom of express ion is a right
acknowledged by the Romanian
Constitution, the courts have very
rarely and inconclu sively dealt with
the applicability of such right with­
in the context of trademark infringe­
ments.

However, the Trademark Law
prohibits dilutin g atte mpts only
when intended for commercial pur­
poses, as the law unambiguously
requires that the undue advantage
or the injury to business reputation
be caused in the course of trade.

It follows from the above that,
unlike in the U.S. where Lacoste
and Puma would need to show that
the mental association bet ween
Prigat and the two famous trade­
mark s are actuall y lessening the
capac ity of the trademark s to idcnti­
fy and distinguish their product s, in
Romania, Prigat has hardl y any
defense due to the more flexible test
laid down by the Trademark Law
for finding a trademark infringe­
ment. •
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(iii) the legal , economical and social
consequences of the transfer on the
employees; (iv) "the measures" to
be taken with respect to the employ­
ees; and (v) work conditions at the
new place of work.
The law does not explain what kind
of"measures" it refers to or whether
such measures include dismissal of
personnel.

Moreover, it is not clear if the
obligation to "consult the employ­
ees' representatives for the purpose
of reaching an agreement" compels
the tran sferor employer and the
transferee employe r to reach an
agreement with the employees ' rep­
resentatives as a condition prece­
dent to the transfer of undertaking,
or if such obligation is limited to
mere consultation .

Pursuant to the provisions of
Articles II and 12 of Law no.
67/2006 , it appears that the same
30-day term is applicable for both
procedures of consulting the
empl oyees ' representatives and
info rmin g the employees with
respect to the envisaged measures.
This overlap does not seem to have
any sense as the transferor employ­
er and the tran sferee employe r
would have to con sult fir st the
employees' representatives on the
measures to be undertaken and then
inform the latter once again on the
same measures.

It is recomm endable that, prior
to the implementation of the transfer
of undertaking, both the transferor
employe r and the tran sferee
employer take the following steps in
order to avoid further contestations
by the trade unions:

consult the trade unions
earlier than the 30 day term with
respect to any envisaged measures;

inform the trade unions in
accordanc e with the provisions of
Article 12 of Law no. 67/2006 with­
in the tenm provided thereof (30
days) about the measures to be
undertak en in relation to the trans­
fer.

The obligation to consult the
employees' representatives stated in
Article II of Law no. 6712006
should not be interpreted as estab­
lishing the obligation to obtain the
employees' agreement with respect
to the measures to be undertaken in
relation to the transfer, althou gh the
consultation procedures have to be
followed for the purpose of reaching
such an agreement.

As mentioned above, Law no.
6712006 does not pro vide any
detail s on what kind of measures
are to be subject to the consulta­
tion/notifi cation procedures.

IMPLEMENTATION: PROCEDURE
There are two alternatives with

respect to employees in implement­
ing the transfer of undertaking:

The emplo yees terminate
their initial employment with the
transferor employer and are
employed with the tran sferee
employer in the same job position;

The emplo yees termin ate
thei r initial emplo yment with the
transferor employer and are
employed wit h the tran sferee
employer in a different job position.

The employees can be trans­
ferred to the transferee emplo yer
only based on their express consent.

In such case , irrespecti ve of
whether the job position is main­
tained or modi tied, the individual
employment agreements between
the tran sferor employe r and the
employees are subject to termina­
tion by mutual consent, in accor­
danc e with the pro vision s of
Article 55(b) of the Labor Code.
Termination forms arc to be submit­
ted to the Territorial Labor
Inspectorate. At the same time, new
individual employment agreements
will be executed between the trans­
ferred employees and the transferee
employer, subject to the same regis­
tration formalities.

RESTRICTIONS
Both the Labor Code and Law

no. 67/2006 establish a protection
regime applicable to the employees
transferred to the transferee employ­
er. The transferee employer is bound
to observe the rights of the employ­
ees under the initial individu al
employment agreement and under
the collecti ve bargaining agreement
applicable to the transferor employ­
er. Consequently, the tran sferred
employees cannot be granted rights
that arc inferior to those they had
under the collect ive bargaining
agreem ent with the transferor
employer.

The transferee employer will not
be allowed to modify the collective
bargaining agreement applicable to
the transferred employees until the
expiry of a 12 months term from the
date of transfer.

Also, the transferred employees
may not be dismissed for reasons
due to or in relation to the transfer
of undertaking. •
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