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Romania

Stefan Damian and Raluca Tiparu, Tuca Zbarcea & Associates

1. Please give a brief overview of the legislation that allows a
leniency programme, the authority that administers it and
details of any published guidance.

The Competition Council, Romania’s anti-trust regulatory author-
ity, introduced a leniency policy in 2004 (see box, The regulatory
authority). The Competition Council published its Guidelines on
Leniency (Leniency Guidelines) on 13 May 2004. These were
inspired by the European Commission’s 2002 Notice on immu-
nity from fines and reduction of fines in cartel cases (0J 2002
C45/03) (Leniency Notice).

2. What infringements of competition law does the leniency
programme cover?

The Leniency Guidelines apply to the most serious (horizontal)
agreements or practices restricting competition, that is, cartels
involved in (Chapter 1, Leniency Guidelines):

= Price-fixing.

m  Fixing the level of production.

m  Sales quotas.

m  Market or client sharing.

m  Bid-rigging.

m  Import-export restrictions.

The Leniency Guidelines do not expressly exclude vertical agree-
ments and the Competition Council has not made a clear statement
as to which vertical agreements are eligible for leniency. However,
given the restrictive definition of cartel, the Competition Council
could follow the European Commission’s practice and generally not

give leniency to vertical agreements (especially those that require
notification in Romania for an individual exemption).

3. Please provide examples of notable recent cases in which the
leniency programme has been applied.

The Competition Council has not, as yet, applied the Leniency
Guidelines to the cartels that it has investigated.

www.practicallaw.com/6-378-7471

4. Is full immunity from civil fines available and what condi-
tions must be met for immunity to be granted?

A company that approaches the Competition Council can obtain
immunity if it offers relevant proof of its participation in a cartel
and it is the first to submit evidence which, in the Council’s view,
may enable it to either (Chapter I, Leniency Guidelines):

= Open an investigation (as long as the Competition Council
does not already have sufficient evidence).

m  Prove a breach of Article 5(1) of the 1996 Competition Law
(as republished in 2005) in connection with an alleged cartel
(as long as the Competition Council does not already have
sufficient evidence). Article 5(1) is the legislative section
that prohibits agreements which have, as their object and/or
effect, the restriction, prevention or distortion of competition.

In addition, conditional immunity must not have already been
granted to another company that has revealed information leading
to the opening of an investigation into the cartel.

An immunity applicant must also comply with the following ad-
ditional conditions:

= Provide continuous, prompt and full co-operation during the
proceedings, including:

o providing all evidence in its possession, or which is
available to it, that is related to the suspected breach;

o being available to answer any request from the Compe-
tition Council that may contribute to establishing the
facts.

m  End its involvement in the cartel, by the time it applies for
immunity.

m  Not have taken steps to coerce others to participate in the
breach.

As the Competition Council has not, as yet, made any decisions on
leniency applications, it is unclear what evidence it would regard
as sufficient to comply with these conditions.

5. Is there a sliding scale of available leniency from civil fines
(for example, if full immunity is not available, are decreasing
levels of leniency available for subsequent applicants)?

Companies that are not eligible for immunity can benefit from a
reduction in the fine that would usually apply (of up to 50% (see
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below)) (Chapter 1V, Leniency Guidelines). To qualify, the applicant
must:

m  Provide evidence of a substantial added value to that which
the Competition Council already holds. Whether evidence is
of a substantial added value depends on the extent to which
it strengthens, by its nature and level of detail, the Competi-
tion Council’s ability to prove the facts in question.

m  End its involvement in the cartel, by the time it submits the
evidence.

The potential level of leniency granted depends on the timing of
the application:

=  The first applicant to meet the conditions receives a reduc-
tion of 30% to 50%.

m  The second applicant receives a reduction of 20% to 30%.
m  Subsequent applicants receive a reduction of up to 20%.

To determine the level of reduction within these percentage bands,
the Competition Council takes into account the:

= Time at which the evidence that meets the conditions was
submitted.

m  Extent to which the evidence represents added value.

It may also take into account the extent of any co-operation pro-
vided (and whether it was provided continuously) after the applica-
tion was made.

6. Is immunity or leniency for civil fines available to individuals
(for example, managers and employees of an undertaking that
has been granted immunity or leniency)? If so, what condi-
tions apply?

The Leniency Guidelines and the Competition Law do not contain
provisions for immunity or leniency concerning individuals. Indi-
viduals are not subject to civil fines, although they can be subject
to criminal prosecution under the Competition Law (see Question
7, Circumstances).

7. Is immunity or leniency available for companies and/or indi-
viduals in relation to criminal prosecution? If so, please state:

= The circumstances in which immunity or leniency from crimi-
nal prosecution is available.

»  Whether criminal proceedings can be brought against indi-
viduals of an undertaking that has been granted immunity or
leniency (whether from civil fines or criminal prosecution).

s How employees’ interests can be protected when a company
applies for leniency.

= Circumstances. Leniency or immunity from criminal prosecu-
tion is not available for individuals. Under the Competition
Law, it is possible for individuals who participated, deliberately
and with fraudulent intent, to plan, organise, implement and
participate in prohibited practices, to be prosecuted. To date,
companies are not subject to criminal prosecution for anti-
competitive behaviour.

Only the Prosecutor can bring criminal actions before a court.
The Competition Council notifies the case to the Prosecutor
but does not prosecute the individuals concerned.

m  Proceedings against individuals. Leniency or immunity from
criminal proceedings is not applicable (see above, Circum-
stances). However, it would be contradictory for the Competi-
tion Council to bring a case before the Prosecutor against an
individual after granting leniency to an undertaking in which
that individual is a manager or employee.

= Employees’ interests. Not applicable (see above, Circum-
stances).

8. When should an application for leniency be made?

The timing of the application depends on the case, but should
generally be made as soon as the conditions can be met. Whether
immunity is available and the level of leniency that can be ob-
tained depends on the timing of the application (see Questions 4
and 5). If an application is made after the Competition Council
opens a formal investigation, stronger evidence must be provided,
as the Competition Council already holds sufficient evidence to
open proceedings.

9. Please set out how an application for leniency must be made.
In particular:
= To which authority should an application be submitted?

= Who should make the application (for example, the company
itself, its legal adviser or an individual employee)?

m s it possible to obtain informal guidance on a confidential
basis before submitting an application, to determine whether
an undertaking will qualify for full immunity or leniency?

s What form of application is used?

= Can a marker be obtained to secure a certain level of leni-
ency until all conditions can be met?

= What type of information or evidence are applicants expected
to provide?

= Are oral statements accepted?
= Are short form applications in accordance with the European

Competition Network (ECN) Model Leniency Programme
accepted?

m  Relevant authority. An application must be made to the
Competition Council.

= Applicant. The company itself applies, through its legal
representative.

= Informal guidance. Informal guidance can be obtained on a
confidential basis.

m  Form of application. There is no standard form of applica-
tion. It is possible to make an immunity application on an
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anonymous, hypothetical basis (see below, Information/
evidence).

»  Markers. It is possible to obtain a marker, but as yet there is
no practice of doing so. It is possible to make an immu-
nity application on an anonymous, hypothetical basis (see
below, Information/evidence).

= Information/evidence. If immunity from fines is available for
suspected involvement, the company can provide all of the
evidence either (Chapter 111, Leniency Guidelines):

o at the same time as the application, by producing a
detailed description of all relevant facts and available
documentary evidence;

o in a two-stage process, by initially making the applica-
tion on an anonymous, hypothetical basis, including
with the application a descriptive list of the evidence
it proposes to disclose at a later agreed date.

This list must accurately reflect the nature and content
of the evidence, while safeguarding its hypothetical
character (for example, redacted copies of documents,
from which sensitive information has been removed,
can be used to illustrate the nature and content of the
evidence). This option gives the company more time

to collect and organise the relevant evidence, while
still benefiting from the initial date it submitted the
application and descriptive list.

Applicants for leniency must generally provide the evidence
at the same time as the application. There is no specific
provision allowing a reduction of the fine on a hypothetical
basis. Generally, an applicant applies for full immunity, and
only benefits from a reduction of the fine if that is unsuc-
cessful. Confidentiality at the investigation stage means that
an applicant does not usually know whether it has qualified
for immunity when it submits the application (see Question
14, Information disclosure).

=  Oral statements. There is no provision, under the Leniency
Guidelines, to allow an application to be made on the basis
of oral statements provided on the company’s behalf.

= Short form applications. This procedure is not, as yet, avail-

able and it is not known when it is likely to be introduced.

10. Please set out the procedure and timetable.

Immunity applications

The following procedure applies (Chapter Ill, Leniency Guide-
lines):

m  On receiving an application, the Competition Council
provides a written acknowledgment, confirming the date on
which the undertaking either:

o submitted its evidence; or

m  The Competition Council makes a provisional review as to
whether certain conditions are complied with. For example, it
checks that:

o no prior immunity application has been received; and

o the evidence in its possession is sufficient to establish a
breach.

m  After the provisional review is completed, the Competition
Council immediately informs the company whether it accepts or
rejects the application. The Leniency Guidelines do not specify
a particular time limit to define “immediately” in this context.

m  After informing the company whether it accepts or rejects the
application, the Competition Council then grants it conditional
immunity in writing (if the application is hypothetical, the
Competition Council does not grant conditional immunity until
it assesses the evidence disclosed in the descriptive list (see
Question 9, Information/evidence)).

= If, at the end of the process, the company has met the ad-
ditional conditions, the Competition Council grants it immunity
in its final decision (see Question 4).

Leniency applications
The following procedure applies (Chapter V, Leniency Guidelines):

m  The Competition Council confirms its receipt of application in
writing to the applicant when it receives it.

m  The Competition Council assesses whether the information pro-
vided is valid and useful and the percentage band of reduction
to which the applicant is entitled.

= The Competition Council confirms in writing that it intends to
grant a reduction (this is done no later than the date it issues
the statement of objections, which is the final report on the
case containing the Council’s conclusions on the infringement
to all parties concerned). The applicant is only told its ranking
in the leniency queue and the percentage band of reduction
(see Question 5). The exact amount of the fine is only provided
when the final decision is made.

No specific time limits apply to the immunity or leniency proce-
dures.

11. In what circumstances and at what stage of the proceedings can
leniency be withdrawn? What implications does the withdrawal
of leniency from one company have for other applicants (for ex-
ample, could full immunity become available again)?

If a company fails to meet the conditions under the Leniency Guide-
lines (see Questions 4 and 5) (Chapter VI, Leniency Guidelines), the
Competition Council can withdraw its offer of immunity or leniency.

If immunity is withdrawn, the applicant can either (Chapter /11, Leni-
ency Guidelines):

m  Withdraw the evidence disclosed for the purposes of its ap-

o made a hypothetical application (see Question 9, plication.
Information/evidence).
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m  Request that the Competition Council consider a reduction of
its fine.

The Competition Council can still use its ordinary powers of investi-
gation to obtain the relevant information.

There are no specific provisions under the Leniency Guidelines re-
lating to withdrawal of evidence if an applicant fails to meet the
conditions for a reduction of the fine (most applications are made
for immunity in the first instance (see Question 9, Information/evi-
dence)).

Withdrawal of full immunity or leniency from one company may
make another applicant eligible for full immunity or qualify for a
different percentage band of leniency. It is very unlikely that full
immunity or leniency would be withdrawn after the Competition
Council has issued its final decision.

12. What is the scope of leniency protection after it has been grant-
ed (for example, does it apply only insofar as the infringing ac-
tivities are revealed in information provided by the applicant to
the competition authority, or also where the authority collects
further evidence of infringement)?

There are no provisions in the Leniency Guidelines and no case law
available concerning this point. It is likely that leniency protection
only applies to the specific cartel in relation to which information
was provided.

13. Does the competition authority offer any further reduction in
fines for an undertaking’s activities in one market if it is the
first to disclose restrictive agreements and practices in another
market (leniency plus)?

There are no provisions in the Leniency Guidelines and no case law
available concerning this point. In the absence of specific guid-
ance, it is probable that leniency plus is not available.

14. In relation to confidentiality:

m s the identity of a leniency applicant disclosed during an
investigation or in a final decision?

= Is information provided by a leniency applicant passed on to
other undertakings under investigation?

= Can a leniency applicant request anonymity or confidentiality
of information provided?

» Identity disclosure. An undertaking’s identity and co-operation
is kept confidential during the investigation (see Question 9,
Information/evidence). However, these facts are made public
in the final decision granting immunity or leniency (Chapter
VI, Leniency Guidelines).

= Information disclosure. Information is not disclosed during
the investigation. However, information may be passed on

Head. Gheorghe Oprescu (President)

Contact details. Piata Presei Libere No 1
Bucharest

Romania

T +40 21 405 45 46

F +40 21 405 45 05

E daniela.badila@consiliulconcurentei.ro
W www.competition.ro

Responsibilities. The Competition Council is responsible for
monitoring and enforcing the competition rules in Romania,
including an immunity and leniency regime.

Person/department to apply to. Mrs Daniela Badila (see
above, Contact details).

Procedure for obtaining application documents.There are no
specific application documents.

after the investigation report statement of objections is de-
livered and interested parties are granted access to the file.

= Confidentiality requests. There is no specific reference to
requests for confidentiality in the Leniency Guidelines.
However, the applicant can request that the Competition
Council treat the evidence it has provided as confidential
and therefore not disclose it, in whole or in part, when the
other interested parties have access to the investigation file.

15. In relation to statements made in support of a leniency ap-
plication:

= Can information submitted in your jurisdiction be made
subject to discovery orders in the domestic courts?

= Can information submitted in your jurisdiction be made
subject to discovery orders in foreign courts?

m  Can information submitted in foreign jurisdictions be made
subject to discovery orders in the domestic courts?

s Domestic submissions and domestic discovery. In theory,
information may be subject to discovery under the Civil
Procedure Rules.

s Domestic submissions and foreign discovery. Information
may be subject to discovery to the extent that Romania
and the foreign jurisdiction requesting the information are
parties to the same bilateral or multilateral international
convention.

s Foreign submissions and domestic discovery. See above,
Domestic submissions and foreign discovery.
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16. Does the regulatory authority in your jurisdiction co-operate
with regulatory authorities from other jurisdictions in relation
to leniency? If so, what is the legal basis for and extent of
co-operation?

The Competition Council has not publicly disclosed the extent
to which it co-operates with other regulatory authorities in rela-
tion to leniency. However, following Romania’s entry into the EU,
the Competition Council is now a full member of the European
Competition Network. This provides a forum and mechanism for
co-operation between EU member states and with the European

P LC Professional support t:

Commission in all aspects of competition enforcement (including
leniency), in accordance with the European Commission’s Notice
on co-operation within the network of competition authorities (OJ
2004 C101/43).

17. Please summarise any proposals for reform.

There are currently no proposals to reform leniency policy. To
date, the Competition Council has not issued any information
concerning further developments of the leniency policy, including
on the relationship between national and EC leniency provisions.

PRACTICAL LAW COMPANY
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departments.”
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