
LEGISLATIVE CHANGES 15www.business-review.ro
Business Review | March 7 - 13, 2011

The matter of increased flexibility
of employment relationships has
been intensely debated lately,
and employers have challenged
the various constraints and limi-
tations imposed by the Labor
Code. The legislative inflexibility
of the regulations on employ-
ment relationships and the lack
of options and solutions for par-
ticular situations that employers
have to deal with has had a neg-
ative impact on the labor mar-
ket’s potential to attract investors
in general and foreign investors
in particular. 

The amendments proposed by
the Government in relation to the
Labor Code are particularly fo-
cused on increasing the flexibil-
ity of certain regulations, so as to
provide solutions supporting em-
ployers and stimulating labor ef-
ficiency and performance, also
ensuring a higher employment
rate. 

Inter alia, the proposals for
the amendment of the conditions
concerning the employment for a
definite term fall under the scope
of the same matter. To be pre-
cise, it was considered to extend
the maximum term of individual
employment agreements con-
cluded for a limited period, from
the current 24 month-term, ac-
cording to the current text of the
Labor Code, to a 36-month term,
and to regulate the possibility of
executing such agreements for
the particular term of certain
projects. Such amendment is
meant to satisfy a practical need,
especially prominent in certain
businesses, such as construc-
tions, characterized by activity
ups and downs, or where the ac-
tivity to be carried out and the
workforce need are tightly re-
lated to the development of par-
ticular projects.     

In relation to alternative em-
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ployment options, derogating from
the rule of the individual employ-
ment agreements concluded for
an indefinite period, certain
amendments were considered as
regards temporary workforce,
provided by employee leasing
companies, to ensure the comple-
tion of certain projects/missions
lasting for 36 months at the most,
as compared to the maximum 18-
month term stipulated by the cur-
rent regulation. 

Another significant amend-
ment proposed by the new Labor
Code version is that of the per-
formance review as the main cri-
teria in selecting employees to be
dismissed under collective lay-off
procedures, to be applied prior to
other possible social criteria, reg-

What is the new Labor Code
bringing about?  

ulated by the collective bargain-
ing agreements. In other words,
employers shall no longer find
themselves forced to dismiss
employees with good profes-
sional performance, if collective
lay-offs are imposed by eco-
nomic difficulties, for the mere
reason that their social situation
might be better than the social
situation of certain less efficient
employees, or employees with
poorer professional training,
which they are constrained to
keep under their employment
pursuant to the current regula-
tion.   

Moreover, as an alternative to
lay-offs, the draft Labor Code
provides employers with the pos-
sibility to reduce the work sched-
ule from 5 to 4 days per week,
applying an appropriate wage
cut, in case of temporary down-
sizing. On the one hand, this
amendment is meant to provide
a solution to the difficulties en-
countered by employers in the
current economic climate, and
on the other hand to protect em-
ployees against lay-offs.  

Other amendments concern-
ing the termination of employ-
ment relationships concern the
notice term in case of resigna-
tion. So far, the notice term for
resignation was of 15 days for
operating staff and 30 days for
management staff, while the
draft of the new Labor Code con-
sidered by the Government ex-
tends the first term to 20 days
and the second one to 45 days.  

As for employment per se, the
Labor Code amendment draft is
considering a series of changes,
such as the extension of the trial
period to 90 days at the most for
operating staff, and respectively
120 days for management mem-
bers.     

One of the proposals in favor

of the employees is the provision
on employee rehabilitation in
case of misconduct. The discipli-
nary sanction enforced against
an employee is to be de-regis-
tered within 12 months as of the
application date thereof, provided
than no new sanction has been
applied in the meantime to such
employee. Employees shall
therefore be protected against
the application of harsher 
punishments by the employers, 
in consideration of past sanc-
tions.  

Moreover, another aspect ac-
knowledged by the new regula-
tion to employees is the increase
of the night work benefits, from
the current 15% ratio to 25%.
Thus, employees who work at
least 3 hours during the night,
benefit either from a reduction of
the regular working schedule by
one hour, or from a 25% bonus of
the base wage.   

In order to avoid abuse by em-
ployers and to ensure the obser-
vance of legal provisions on
employment, the draft Labor
Code tightens the applicable
sanctions, as regards using
workforce without executing in-
dividual employment agree-
ments to such effect, or the
failure to observe the national
minimum wage rate. 

The measures proposed for
implementation under the Labor
Code are part of the moderniza-
tion process of the current regu-
lation, devised to meet the
current labor market needs, 
according to Romania’s develop-
ment stage and to the under-
taken economic goals.  

To what extent such amend-
ments shall trigger positive
changes in the investors’ percep-
tion of the labor market, ensur-
ing the better use of workforce,
is yet to be determined. 

Şerban Pâslaru, Partner at Ţuca
Zbârcea & Asociaţii and Head of the
firm’s Labour and Employment Practice
Group
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